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unions (i.e. MERCOSUR and the Gulf Cooperation Council, GCC).38 In the ACP Group, UEMOA 
member States have succeeded in creating a customs union and operate a common external tariff. 
 
37. In order to compensate disadvantages associated with each of the above three options in terms 
of the reduced bargaining power of the ACP Group, and technical difficulties in negotiating a single 
ACP free trade area, a possible option is to negotiate as a package a ‘single umbrella agreement’ 
between the ACP Group and the EU. Such and umbrella agreement would provide general principles 
and guidance for all individual EPAs, as well as the enhanced GSP or special LDC preferences. It 
would serve to avoid the marginalisation in the negotiation of any ACP country or region, while 
leaving market access negotiations to either individual ACP States or sub-regional groupings.39 The 
strategy may run the risk of delaying negotiations pending the conclusion of the last single economic 
partnership agreement between the EU and ACP country or region as a single undertaking. This 
approach is apparent in the agreement between the EU and ACP States on a two-phase negotiation 
structure, with cross-cutting issues to be addressed in the first phase from September 2002, and the 
second phase from September 2003 to focus on regional-based negotiations. 
 
38. In the case of EPAs being formed between the EU and a series of ACP sub-regional 
groupings, which as South–South RTAs, are or will be formed under the Enabling Clause conditions, 
a legal question arises with regard to the WTO compatibility of the resulting EPAs. Since South–
South RTAs, be they free trade agreements or customs unions, would very likely not fulfil the 
requirements provided under GATT Article XXIV, the question is whether the resulting EPAs that 
include such ‘GATT Article XXIV-minus’ features could be considered as conforming to the 
stringent provisions of GATT Article XXIV.  
 
39. Almost by definition, the WTO-compatibility of an EPA involving a ‘GATT Article XXIV-
minus’ group on the one hand, and a GATT Article XXIV group on the other is contestable under 
current GATT Article XXIV provisions unless the EPAs would undertake thorough liberalisation 
among those ACP States party to the agreement, as well as with the EU. The EU is currently 
negotiating free trade agreements with MERCOSUR, GCC and the Southern African Customs Union 
(SACU). Since MERCOSUR and GCC have been notified under the Enabling Clause, the 
examination of EU–MERCOSUR/GCC agreements by the CRTA upon conclusion and notification to 
the WTO would provide some indication of the WTO compatibility of future mixed RTAs involving 
South–South sub-regional groupings. In the interim, it can be surmised that if the approach of utilising 
sub-regional ACP groupings (i.e. GATT Article XXIV-minus agreements) as a building block for 
negotiating EPAs with the EU (GATT Article XXIV agreement) is to be WTO consistent, it may be 
necessary to reform some of the provisions relating to Article XXIV of GATT 1994 to include 
elements of flexibility through SDT (see Chapter III).  
 
II.2(c) Alternative Trading Arrangements 
 
40. The EPAs may not be accepted by all ACP States. The ACP–EU Partnership Agreement thus 
provides that in 2004 the EU ‘will assess the situation of the non-LDCs which, after consultations 
with the Community decide that they are not in a position to enter into economic partnership 
agreements and will examine all alternative possibilities, in order to provide these countries with a 
new framework for trade which is equivalent to their existing situation and in conformity with WTO 
rules’ (Article 37:6). Thus, a third pillar of the trade framework in the ACP–EU Partnership 
Agreement is a built-in provision for the EU to elaborate, via consultations, alternative trading 
arrangements for non-LDC ACP States that decide not to enter into EPAs. This rendezvous clause 
takes effect two years after the start of EPA negotiations, coinciding with the EU’s review of its GSP 
scheme. 

                                                      
38  MERCOSUR and the Unified Economic Agreement among Member States of the GCC (Bahrain, Kuwait, Oman, Qatar, 

Saudi Arabia and the United Arab Emirates) were notified to the GATT/WTO under the Enabling Clause on 5 March 
1992 and 11 October 1984, respectively. 

39  For details, see Bernal (2000). 
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41. One likely alternative is that these non-LDC ACP countries could be accorded preferences 
under an enhanced GSP scheme of the EU, to offset the lost preferences. The GSP scheme is offered 
to all developing countries, including those not members of the ACP Group (except for those 
excluded or graduated from the schemes for a variety of reasons), subject to meeting certain 
conditions. This is a unilateral measure, whereas the Lomé Conventions and the ACP–EU Partnership 
Agreement are negotiated contractual undertakings between the two parties. GSP preference-giving 
countries are free to provide, modify or withdraw unilateral preferences. They have also practised 
selective granting of preferences in a non-generalised manner, instituted various ‘graduation’ clauses 
to exclude more competitive beneficiaries, and have often attached non-trade conditionalities (related 
to environmental, public health and social concerns) for granting additional margins of preferences 
(i.e. ‘positive incentive schemes’). GSP schemes are permitted by the 1979 Enabling Clause 
(paragraph 2(a), as noted in Table 1). The preferences are allowed under WTO to the extent that they 
are provided on a generalised basis without discrimination among developing countries. The only 
exception permitted is special preferences for LDCs (paragraph 2(d)). The Enabling Clause therefore 
provides a negative right for preference-giving developed countries (and some transition economies) 
to derogate from the MFN clause of GATT Article I:1 to the extent that preferences are given in a 
generalised manner within the framework of the GSP. It does not create a positive legal obligation to 
preference giving countries to do so. 
 
42. The application of the GSP option to non-LDC ACP States raises policy and legal issues as to 
its modalities. If a level of trade ‘equivalent to their existing situation’ (Article 37.6, Partnership 
Agreement) is to be provided to those ACP States that choose this option, the GSP preference would 
need to be enhanced as the GSP offers a lesser degree of preferences than are currently available 
under the Partnership Agreement in terms of preference margin and product coverage. However, the 
difficulty arises in reconciling EU’s legal obligations under the Partnership Agreement and the 
WTO.40 Two modalities are conceivable.  
 
43. The first modality would consist of a general enhancement of EU’s GSP scheme, whereby the 
ACP States would receive under the GSP ‘enhanced’ preferential treatment together with other non-
ACP developing countries in such a way that there is no difference between ACP and non-ACP 
countries in terms of the level of preferential treatment, in conformity with the non-discrimination 
obligation under WTO. In this case, the ACP States receiving enhanced GSP would lose their 
competitive edge vis-à-vis non-ACP GSP-eligible developing countries, as the latter would receive the 
same preferences. It is questionable whether the EU would be deemed to have fulfilled its legal 
obligation vis-à-vis ACP States under the terms of Article 37:6 of the Partnership Agreement, as the 
situation involves the loss of preference edge vis-à-vis non-ACP GSP beneficiary countries, and could 
be deemed by ACP States as a market access situation that is not ‘equivalent to their existing 
situation’.  
 
44. The second modality would consist of differentiated enhancement of GSP preferences in 
favour of ACP States that opt for the option, so as to preserve eventually the competitive edge they 
have enjoyed vis-à-vis non-ACP GSP beneficiary countries. However, the problem with this modality 
is that it is incompatible with WTO rules on generalised treatment for GSP schemes. In practice, the 
EU has provided non-generalised preferences under its GSP scheme for countries meeting certain 
non-economic criteria such as combating drug production and trafficking, environmental and core 
labour standards. However, non-ACP GSP-beneficiary developing countries are increasingly sensitive 
to the adverse effects accruing from such differentiation of GSP preferences, and have started to 
contest their WTO-compatibility.  
 
45. The EU GSP scheme has recently experienced a multitude of complaints launched by non-
ACP developing countries. The first WTO dispute procedure on the GSP was launched by Brazil 
against the EU’s GSP scheme, which granted discriminatory preferential treatment to soluble coffee 
                                                      
40  Huber (2000). 
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imported from Andean countries under the positive incentive scheme for combating drug production 
(see Box 6).41 Although this dispute ended with a mutually agreed solution between the two parties, 
the concern over the WTO consistency of such positive incentive schemes seems to have led the EU 
to seek a WTO waiver from Article I:1 of GATT 1994 for its scheme applicable to countries 
combating drug production and trafficking, effective from January 2002 to December 2004.42 Another 
dispute involved tuna products from Thailand. During discussions for the granting of the two waivers 
regarding the Partnership Agreement at the Doha Ministerial Conference, Thailand and the 
Philippines expressed concerns over the discriminatory treatment of their tuna exports under the EU’s 
GSP scheme. Subsequently, Thailand launched the dispute settlement procedure on 6 December 2001 
by requesting consultations with the EU.43 India launched another complaint on 5 March 2002 with 
regard to the EU’s positive incentive schemes for combating drug production and trafficking, and 
promoting labour and environmental standards. 44  Both Thailand and India argued that the 
discriminatory provision of preferences under EU’s positive incentive scheme violated Article I of 
GATT 1994 and the Enabling Clause (paragraphs 2(a), 3(a) and 3(c)). After failing to reach a 
mutually satisfactory solution through consultations, on 9 December 2002 India requested the 
establishment of panel to examine, inter alia, ‘whether (i) the provisions of the EC GSP scheme 
granting tariff preferences under the special arrangements for combating drug production and 
trafficking and the special incentive arrangements for the protection of labour rights and the 
environment’ are compatible with Article I:1 of GATT 1994 and the above provisions of the Enabling 
Clause.45 It is therefore highly probable that enhancing the GSP benefits only to non-LDC ACP States 
will be challenged as WTO incompatible by other countries, including the beneficiaries of the 
ordinary GSP scheme.  
 
46. The contractual nature of the preferences is another issue relating to the ‘equivalence’ of the 
Lomé Conventions/Partnership Agreement tariff preferences and the enhanced-GSP option. The 
unilateral character of GSP preferences might not be seen a priori as ‘equivalent’ to those of the 
Lomé Conventions/Partnership Agreement even if the level of preferences in terms of margins and 
coverage are such as to be deemed essentially equivalent under both schemes. The contractual nature 
of the Lomé Conventions and now the Partnership Agreement have guaranteed predictability and 
legal security in the preferential market access for ACP State products, thus allowing long-term 
production and investment planning. From the users’ point of view, a major deficiency of GSP 
schemes has been their unilateral and time-bound character, which has rendered it difficult for 
beneficiaries to utilise effectively the preferences available under the scheme. If ‘equivalence’ is to be 
attained substantially between the current situation of ACP States and the enhanced-GSP option, some 
sort of ‘contractuality’ or ‘binding’ has to be introduced in the enhanced GSP scheme. However, the 
modality for binding unilateral preferences, including enhanced preferences for some countries, as 
well as its status under the WTO, is yet to be explored. The enhanced-GSP option thus has to be 
carefully considered by those non-LDC ACP States that decide to avoid the EPA option.  
 

                                                      
41 European Communities – Measures affecting soluble coffee: Request for consultations by Brazil, WT/DS209/1, 

19 October 2000. 
42  Request for a WTO waiver - New EC special tariff arrangements to combat drug production and trafficking 

(G/C/W/328). Proposed eligible countries include Bolivia, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, 
Honduras, Nicaragua, Pakistan, Panama, Peru and Venezuela. 

43  European Communities – Generalized System of Preferences: Request for consultations by Thailand, WT/DS242/1, 
12 December 2001. 

44  European Communities – Conditions for the Granting of Tariff Preferences to Developing Countries: Request for 
consultations by India, WT/DS246/1, 12 March 2002. 

45  European Communities – Conditions for the Granting of Tariff Preferences to Developing Countries: Request for 
establishment of a panel by India, WT/DS246/4, 9 December 2002. 
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Box 7: Challenge by Brazil of the EU�s GSP scheme:  

�Measures affecting soluble coffee� 
 

On 12 October 2000, Brazil requested consultations with the European Commission regarding measures 
applied under the EC’s GSP scheme that affects imports of soluble coffee originating in Brazil, contained in 
Council Regulation (EC) No. 1256/96, dated 20 June 1996, and current Council Regulation (EC) No. 
2820/98, dated 21 December 1998. The measures in question included, first, the ‘graduation’ mechanism, 
which progressively and selectively reduces or eliminates preferences granted to specific products and/or 
beneficiary countries under the GSP scheme; in the case of Brazilian soluble coffee, preferential treatment 
has been progressively reduced and finally eliminated on 1 January 1999. Second, the ‘drugs regime’, which 
confers special preferential treatment for products originating in the Andean and Central American Common 
Market countries that are conducting campaigns to combat drugs. In the case of soluble coffee, this special 
preferential treatment currently amounts to duty-free access of exports originating in those countries into the 
EU market.  
 
The first measure, the graduation mechanism, is applied in most GSP schemes, whereby those beneficiary 
countries that are considered to have attained a certain level of economic development (often linked with a 
set of indicators such as GDP) are excluded from the preferential treatment of their exports on a product-by-
product basis, or in total. The second, ‘positive incentive measures’, are specific to the EC’s GSP scheme, 
and are designed to promote non-trade policy objectives such as improvements in labour rights, the 
environment or public health by providing additional margins of preferences to those GSP beneficiary 
countries that meet the conditions. As a result of these two measures, Brazil is the only major supplier facing 
9% duty instead of the 0 and 3.5% duties applicable to other major suppliers. Brazil considered that the 
above measures, both separately and jointly, adversely affected the importation into the EU of soluble coffee 
originating in Brazil, and claimed that they were inconsistent with the obligations of the EC under the 1979 
Decision of the GATT Contracting Parties on Differential and More Favourable Treatment, Reciprocity and 
Fuller Participation of Developing Countries (Enabling Clause), as incorporated in GATT 1994, and under 
Article I of GATT 1994. Brazil also held the view that these measures nullified or impaired the benefits 
accruing to Brazil directly or indirectly under the cited provisions. Later, Ecuador requested to join the 
consultations (WT/DS209/2).  
 
The dispute was settled in July 2001 via bilateral consultations with an agreement that the EU provides 
greater access to Brazilian and others’ soluble coffee by creating another tariff quota under which imports 
from all sources are given duty-free treatment, thereby reducing the duty applicable to Brazilian coffee from 
the current 9%. The level of quota would be gradually increased, to 10,000 tonnes in the first year, 12,000 
tonnes in the second year and 14,000 tonnes in third year. Other preferential regimes would not be affected 
by the tariff rate quota. Brazil then withdrew its complaint. 

 
 
47. Finally, in 2006 (i.e. two years prior to the official closure of the EPA negotiations), a formal 
and comprehensive review of the new trading arrangements will be carried out by ACP States and the 
EU, although regular reviews could be conducted in the interim period (Article 37:4, Partnership 
Agreement). By 31 December 2007, the negotiations on EPAs will have been concluded. So, starting 
in 2002 with the launch of official negotiations, and every two years thereafter, the ACP States and 
the EU will jointly review and adjust the negotiations on EPAs and any alternative trading 
arrangement. 
 
II.2(d) Special treatment for LDCs 
 
48. A fourth pillar of the ACP–EU Partnership Agreement covers special provisions for ACP 
LDCs and, in fact, all other LDCs. In this regard, the ACP States and the EU have agreed that they 
will ‘start by the year 2000, a process which by the end of the multilateral trade negotiations and at 
the latest 2005 will allow duty free access for essentially all products from all LDCs, building on the 
level of the existing trade provisions of the Fourth ACP–EC Convention’ (Article 37:9, Partnership 
Agreement). In addition, the new regime for LDCs will simplify and review the rules of origin, 
including the cumulation provisions that apply to LDC exports. This LDC initiative seeks to avoid the 
problem of WTO consistency by extending unilateral EU trade preferences to all LDCs, including 



  

 29

those that are not members of the ACP Group (there are at present nine LDCs that are not ACP 
States).46  
 
49. Subsequently, in September 2000, the European Commission tabled a major market access 
initiative for LDCs entitled ‘Everything but Arms’ (EBA).47 The initiative was discussed, revised and 
finally adopted by the EU Council of Ministers and entered into force on 5 March 2001. The EBA 
was enacted by Council Regulation No. 416/2001 of 28 February 2001, amending EC Regulation No. 
2820/98, applying a multi-annual scheme of generalised tariff preferences for the period 1 July 1999 
to 31 December 2001. The EBA is an improvement on the EU’s GSP scheme and has to be notified 
under the Enabling Clause. Under the EBA, the EU would provide duty-free market access without 
any quantitative restrictions for all goods exported by all the 49 LDCs established by the United 
Nations, with the permanent exception of arms and munitions (25 tariff lines), and temporarily 
excluding three sensitive agricultural products – bananas, sugar and rice.48 The liberalisation concerns 
agricultural products, primarily meat and daily products, beverages and milled products.49  
 
50. The EBA, like the GSP scheme, allows for diagonal cumulation of local contents between the 
LDCs and ASEAN, SAARC and the EU. The EBA, unlike the time-bound GSP scheme, will be 
maintained indefinitely, although the EU will undertake a review in 2005 to introduce amendments as 
necessary. The EBA is an extension of the GSP scheme, and is thus subjected similar non-trade 
conditions with respect to the temporary withdrawal, in part or in whole, of the preferences, and to a 
safeguard clause against a surge of imports that causes or threatens to cause injury to an EU producer 
of a like product. However, in the EBA initiative the safeguard clause has been modified to allow the 
European Commission to react swiftly when the Community’s financial interests are at stake, such as 
in the event of massive import surge, and to suspend the preferences provided for rice, sugar and 
bananas under the EBA in the event of serious disturbances caused by imports.  
 
51. The EBA initiative is an enlightened step in providing market access for LDCs. However, the 
initiative has important implications for the trade of the commodity-dependent ACP States which 
under the present arrangement benefit from carefully crafted systems of tariffs, quotas and licensing 
regimes. Furthermore, the EBA initiative is a unilateral act of the EU, undertaken without prior 
consultation with the ACP States. Indeed, non-LDC ACP States have argued that the EBA initiative 
should not lead to the erosion of the market access conditions they already enjoy. For example, the 
declaration adopted by the Third ACP Trade Ministers Meeting in December 2000, stated that 
ministers ‘welcome and support the initiative of the Commission of the European Community to grant 
from 2001 duty and quota free access to all products, except arms, from all LDCs (EBA Initiative), 
respecting existing Agreements’ (emphasis added); and ‘urge that the EBA Initiative takes into 
account the vulnerability of Small, Landlocked and Island ACP States’. Additional complications will 
arise from the intended reform of the EU’s Common Agricultural Policy, which will focus on a 
generalised lowering of guaranteed prices rather than on restricting imports. 

                                                      
46  Unilateral trade preferences extended by developed countries to LDCs (but not in the same form to other developing 

countries) are WTO legal under paragraph 2(d) of the 1979 Enabling Clause, which allows for ‘special treatment of the 
least developed among the developing countries in the context of any general or specific measures in favour of 
developing countries’ (GATT, BISD, 26th Supplement, p.203, Geneva, March 1980). 

47  See the EU Commission’s website, www.europa.eu.int/comm/trade/miti/devel/eba.htm, for details of the EBA. 
48  The LCD market access conditions for sensitive products will be gradually liberalised as follows. Duties on bananas 

will be gradually eliminated, with annual reductions of 20%, starting on 1 January 2002 and reaching full liberalisation 
by 1 January 2006. Duties on rice will be phased down between 1 September 2006 and 1 September 2009. Similarly, 
duties on sugar will be fully liberalised between 1 July 2006 and 1 July 2009. Specifically, EU duties on rice will be 
reduced by 20% on 1 September 2006, by 50% on 1 September 2007 and by 80% on 1 September 2008. During this 
period, LDCs can export rice duty free to the EU within the limits of a tariff quota. The initial quantities of this quota 
will be based on best LDC export levels to the EU in the recent past, plus a growth factor of 15%. The quota will grow 
every year, from 2,517 tonnes (husked-rice equivalent) in 2001/2002 to 6,696 tonnes in 2008/2009 (September to 
August marketing year). With regard to sugar during the transitional period, LDCs can export raw sugar duty free to the 
EU within the limits of a tariff quota, which will be increased from 74,185 tonnes (white-sugar equivalent) in 
2001/2002 to 197,255 tonnes in 2008/2009. The provisions of the ACP–EC Sugar Protocol remain valid. 

49  For an assessment of EBA, see UNCTAD and the Commonwealth Secretariat (2001). 
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XXIV:8 can not be considered as applicable to ‘RTAs’ during the transitional period (as they are 
under ‘transition’ to full RTAs, and are thus an ‘interim arrangement’ in the sense of Article XXIV:5), 
the question of ORRC does not arise.  
 
132. Once the full RTA (FTA or customs union) has been established, however, the question of 
ORRC becomes relevant, and the legal consequences of applying safeguard measures to intra-RTA 
trade needs to be addressed. The majority of RTAs provide for RTA-specific safeguard measures on 
the assumption, or with explicit provision to that effect, that RTA partners are excluded from the 
application of global safeguards, 115  while some RTAs apply only global safeguards once the 
transitional period has expired.116  Yet other RTAs simply oblige parties not to apply safeguard 
measures, RTA-specific or global, to each other’s trade.117  
 
133. Developing countries would need intra-RTA safeguard measures during and after the 
transitional period in order to cater for unforeseen developments in their intra-group trade. At the 
same time, the application of those measures by developed countries could be subject to certain 
stringent conditions. In this light, elements of greater flexibility under a mixed North–South RTA for 
developing countries with regard to safeguard measures would include the following:  
(1) during the transitional period, asymmetric rights for developing countries to apply transitional 

intra-RTA safeguard measures (in line with those provided under the EC–South Africa and 
Euro-Mediterranean Agreements) below the base rate, MFN bound/applied rates or a certain 
maximum rate (e.g. 30%);118  

(2)  after the transitional period, (asymmetric) rights for developing countries to apply intra-RTA 
safeguard measures, while developed countries are (prohibited from or) entitled to it subject to 
more stringent requirements in terms of, inter alia, ‘serious injury’ tests, as well as procedural 
requirements including consultation and compensation; and  

(3) asymmetric obligation (subject to the requirements of the ASG and GATT XIX) for developed 
countries to exclude developing country partners from the application of global safeguards, 
possibly under certain favourable conditions for developing countries, while developing 
countries are permitted to apply global safeguards to their intra-RTA trade;119 and 

(4) as an alternative to (2) and (3), in case only global safeguards are to be applied to intra-RTA 
trade (thus no specific provision for RTA-specific safeguards), asymmetric obligation for 

                                                                                                                                                                     
the applied MFN rates of duty or 20% ad valorem, whichever is lower’, while maintaining ‘elements of preference’ for 
EC products; on products ‘not exceeding 10% of total imports of industrial products’ for a period ‘not exceeding 4 
years’, with a prohibition of back-to-back application within 3 years (WT/REG114/1). Article 14 of the EC– Morocco 
and EC–Tunisia Euro-Mediterranean Agreements both provide for more favourable treatment for Morocco and Tunisia, 
as transitional safeguards measures are allowed up to 25% ad valorem duty with regard to the maximum value of 
imports of 15% of total imports for a maximum period of 5 years (WT/REG69/1). However, transitional safeguard 
measures apply to both industrial and agricultural goods in the case of EC–South Africa FTA, whereas they are limited 
to industrial products in the case of the Euro-Mediterranean Agreements. 

115 For example, EC–Tunisia and EC–Morocco Euro-Mediterranean Agreements, EC– Mexico FTA, EFTA-Mexico FTA, 
EFTA-Morocco FTA, Canada-Chile FTA, Chile-Mexico FTA and Mexico-Israel FTA. Canada-Chile FTA, Chile-
Mexico FTA and Mexico-Israel FTA explicitly oblige parties to exclude each party from the application of global 
safeguard measures unless: (a) imports from the other party account for a ‘substantial share of total imports’; and (b) 
imports from the other party contribute ‘importantly’ to the serious injury, or thereat thereof, caused by total imports 
(WT/REG125/1, WT/REG38/1, WT/REG124/1).  

116  For example, EC–South Africa FTA, Canada–Costa Rica FTA, and the Japan–Singapore New Age Economic 
Partnership (NAEP). 

117 Agreement between New Zealand and Singapore on a Closer Economic Partnership (CEP) (WT/REG127/1). 
118 On balance, the threshold levels greater than 20–25%, which are applied to South Africa and Morocco/Tunisia under 

their respective FTAs with the EC, could be justifiable for ACP States under EPAs given that the level of economic 
development of ACP States is generally lower than South Africa or Morocco/Tunisia. 

119 For example, the application of global safeguards to intra-RTA trade is allowed under Canada-Chile FTA, Chile-Mexico 
FTA and Mexico-Israel FTA only where the partner’s imports constitute a ‘substantive share of total imports’ and 
contribute ‘importantly’ to serious injury of domestic industry. Under the former FTA, ‘substantive share’ is understood 
to be among the top five suppliers measured by import share, with or without the additional requirement that the 
partner’s share be at least 15% of total market share. ‘Importantly’ is understood to be no ‘appreciably’ slower growth 
rate than total import growth rates during the period where domestic injury takes place (WT/REG125/1, 
WT/REG124/1). 



 56

developed country RTA members to raise de minimis threshold levels for the application of 
safeguards in terms of market share of imports, below which no safeguard measures should be 
applied for partners’ imports above the levels stipulated under Article 9.1 of ASG (3%) to a 
certain higher level (e.g. 5%).120 

 
(2) Anti-dumping and countervailing measures 
 
134. The consideration of other trade remedies, namely anti-dumping and countervailing measures 
under RTAs, have been less problematic than safeguard measures in terms of their compatibility with 
the MFN obligations under GATT 1994 as they are origin-specific, and thus inherently 
‘discriminatory’ in nature. Indeed, most RTAs do not provide any preferential treatment to RTA 
partners for those trade remedies by simply confirming the rights and obligations under the 
Agreement on Implementation of Article VI of GATT 1994 on anti-dumping (AAD) and the 
Agreement on Subsidies and Countervailing Measures (ASCM).121 In addition, some North–South 
RTAs restate procedural SDT for developing countries in terms of providing ‘possibilities for 
constructive remedies’ prior to the imposition of anti-dumping measures pursuant to Article 15 of 
AAD.122  
 
135. Nonetheless, a limited number of RTAs provide for according preferential treatment to parties 
to the RTA in the application of anti-dumping and/or countervailing measures. One such treatment, 
stipulated under the Canada-Chile FTA, is to exempt RTA partners reciprocally from the application 
of anti-dumping measures.123 Another is to increase the de minimis threshold levels for exemption 
from the imposition of anti-dumping and countervailing duties in terms of the minimum market share 
of dumped imports from each source in the total imports and of the dumping/subsidy margin. The de 
minimis level is currently fixed at 3% for anti-dumping and 4% for subsidies and countervailing 
measures for minimum import share, and 2% for dumping/subsidy margins (AAD 5.8 and ASCM 
27.10). The New Zealand-Singapore Closer Economic Partnership, for instance, increased with regard 
to intra-RTA trade the de minimis levels for RTA partners from 2% to 5% in respect of dumping 
margin, and from 3% to 5% in respect of import volume.124  
 
136. The possible elements of greater flexibility for developing countries under North–South 
RTAs could include either (1) an obligation, possibly asymmetric as SDT, for developed countries to 
exclude developing country RTA partners from the application of anti-dumping and countervailing 
measures, or (2) the application of higher de minimis levels for intra-RTA trade in terms of import 
share and dumping/subsidy margin.  
 
137. As with safeguard measures, however, the WTO conformity with the MFN obligation of such 
preferential treatment of RTA partners in the application of contingency measures is questionable. 
The AAD and ASCM are unclear with regard to the measures that preferentially exclude RTA 
partners from the application of trade remedies, or that preferentially raise de minimis levels for RTA 
partners. They are most likely to constitute an infringement of the MFN obligation.125 The ways in 

                                                      
120 Possibly, this raises an issue of compatibility with MFN principle if the de minimis level is raised only for RTA partners. 

See the discussion below on anti-dumping and countervailing measures. 
121 Among such RTAs are the EC–Morocco and EC–Tunisia Euro-Mediterranean Agreements, EC–Mexico FTA, EFTA-

Mexico FTA, Mexico-Israel FTA, and Canada-Costa Rica FTA. 
122 EC–South Africa FTA. 
123 www.dfait-maeci.gc.ca/tna-nac/cda-chile/menu.asp. 
124 WT/REG127/1. 
125  A complaint may be raised by a third party in the case of an RTA where the de minimis level is set at 5% for minimum 

import share on a preferential basis, if the third country is subject to anti-dumping duties while its import share of the 
‘dumped’ product in the import country is between 2% and 5% – i.e. above WTO-sanctioned de minimis level but 
below RTA-specific de minimis level – and if an RTA partner country, whose import share of dumped product is 
similarly between 2% and 5%, is excluded from the application of anti-dumping duty under RTA-specific de minimis 
provision. This may be considered a violation of the MFN principle. For this to be legal under WTO rules, GATT 
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which the de minimis obligation is articulated in the relevant WTO provisions suggests that WTO 
Members are free to adopt higher threshold levels than those defined in the respective WTO 
agreements to the extent that the resulting higher de minimis level is applied on an MFN basis. The 
MFN general obligation applies broadly not only to tariff treatment but also ‘with respect to the 
method of levying such duties and charges, and with respect to all rules and formalities in connection 
with importation’ (GATT Article I:1). Therefore, unless it is established that GATT Article XXIV 
provides a comprehensive exception to the MFN principle with respect to non-tariff measures, as well 
as tariff treatment, it is likely that such preferential measures as may be introduced in an RTA could 
not be justified under GATT 1994. For this to be the case, it will be necessary to relax the ‘necessity 
test’ requirement by complementing it with economic balancing tests. This would allow for non-tariff 
measures not necessarily required to be eliminated under GATT Article XXIV:8 (and thus not 
included in ORRC) to qualify for justification to the extent that they are trade promoting internally 
and less trade disturbing externally.  
 
(3) Standards 
 
138. Other possible components of ORRC that have become increasingly prominent in recent 
years, are technical, sanitary and phytosanitary standards and regulations that may act as regulatory 
barriers to trade. The relative incidence of those measures on trade is increasingly important as tariffs 
are lowered and eliminated at the regional and multilateral levels. Harmonisation, or mutual 
recognition, which amounts to the elimination of residual non-tariff barriers (NTBs), of these 
standards would be significantly trade promoting. In practice, several recent ‘third-generation’ RTAs 
provide for the principle of mutual recognition of conformity assessment and/or equivalence of 
standards among RTA partners, while others stipulate work programmes aimed at increased regional 
cooperation for mutual recognition of conformity assessment/equivalence.126 WTO disciplines are 
unclear with respect to mutual recognition of standards, particularly those based on RTAs. In order for 
regional (or any other) initiative for MRAs not to be found illegal under WTO, the clarification of 
multilateral disciplines may be necessary.  
 
139. The question of the definition of ORRC in the case of SPS/TBT standards is slightly different 
from that of trade remedies. National SPS/TBT standards may well be considered as constituting part 
of ORRC, as the fact that GATT XXIV:8 refers to Article XX (general exception) as an exception to 
the to-be-eliminated ORRC indicates the relevance of at least a certain sub-category of SPS/TBT 
measures (as Article XX(b) can be presumed to comprise certain elements of SPS measures that are 
‘necessary to protect human, animal or plant life or health’), which are authorised to persist under an 
RTA.127 On the other hand, since the supposition that all other SPS/TBT measures fall within the 
scope of ORRC would lead to an absurd situation in which all those measures should be eliminated 
upon the formation of an RTA, SPS/TBT measures could not be presumed to constitute ORRC. A 
suggested solution to this dilemma has been to interpret the scope of ORRC to include only 
‘unnecessary and discriminatory’ SPS/TBT measures such as NTBs to be eliminated from intra-RTA 
trade, so as not to inhibit inappropriately the formation of RTAs.128 Such an interpretation would 
authorise national SPS/TBT measures to persist under RTAs, thus elimination, or the harmonisation 
and mutual recognition at the regional level of those measures are not required nor necessary under 
GATT Article XXIV:8. 

                                                                                                                                                                     
Article XXIV needs to be interpreted to constitute an exception to the MFN obligation in relation to the disciplines 
under AAD. 

126  Principles of mutual recognition are provided under, for example, Japan-Singapore NAEP, New Zealand-Singapore 
CEP and Chile-Mexico FTA. Increased cooperation to this effect is provided under Euro-Mediterranean Agreements 
(Morocco, Tunisia), EC–South Africa FTA and EC–Mexico FTA. 

127  Regional standards or MRAs are also relevant to ORCs under GATT Article XXIV:5 that should not be made ‘on the 
whole’ ‘more restrictive’ upon the formation of an RTA.  

128 However, the prohibition of ‘discriminatory and unnecessary’ measures (‘negative integration’) is already assured 
multilaterally under general MFN and national treatment obligations under GATT 1994 I.1 and III, and the SPS and 
TBT Agreements. Thus, this interpretation of prohibition required under Article XXIV:8 of such measures (comprising 
ORRC) can be seen at least in part redundant with multilateral disciplines. See Trachtman (2002).  
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140. The mutual recognition of standards gives rise to the issue of consistency with the MFN 
obligation under GATT 1994. Since mutual recognition agreements (MRAs) are inherently 
discriminatory against outsiders, they appear to be MFN-compatible only to the extent that they are 
open to third-country participation based on objective criteria (equivalence of standards/conformity 
assessment) – ‘open-MRAs’. While the SPS/TBT Agreements are both implicit, the protection against 
the MFN obligation of ‘open’ MRAs can be drawn from the preference given to them under Article 
4.2 of the SPS Agreement and Article 6.3 of the TBT Agreement,129 as well as similar but more 
explicit treatment on the ‘recognition’ of qualifications for licensing and certification of service 
suppliers in GATS Article VII.130 In this light, the harmonisation of standards, or mutual recognition 
mandated under an RTA, which is closed to third parties, is likely to constitute a violation of the MFN 
obligation and would not be defendable under Article 4.2 of the SPS Agreement or Article 6.3 of the 
TBT Agreement. Therefore, GATT Article XXIV must provide a defence as exceptions to the MFN 
obligation. In this regard, the interpretation of ORRC discussed above has led to the observation that 
the elimination, or harmonisation including mutual recognition, of the majority of SPS/TBT standards 
is not required or necessary under GATT Article XXIV: 8. The Turkey-Textile necessity test suggests 
that the party to the RTA would be required to demonstrate that the measures in question are 
‘necessary’ for the formation of the RTA. It follows that GATT Article XXIV:8 does not provide 
protection from MFN violation of RTA-mandated (closed) MRAs.  
  
 
IV.2 TRANSITIONAL PERIOD: GATT ARTICLE XXIV:5(C) 
 
The transitional period is a pertinent issue for North–South RTAs as a longer transitional period has 
been an element of implicit flexibility under GATT Article XXIV. The ‘Reasonable period of time’ 
stipulated in Article XXIV:5(c) of GATT, was clarified in the 1994 Understanding (paragraph 3) as 
exceeding ‘10 years only in exceptional cases’. It has been further clarified that if the period of 10 
years is insufficient, the requesting RTA parties shall give ‘a full explanation’ to the Council for 
Trade in Goods. Given that developing countries need a longer transitional period on the ground of 
infant industry protection, enhanced competitiveness of domestic industry and curtailing government 
revenue loss, elements of SDT relating to the transitional period should focus on two issues. First, the 
legal nature of the ‘RTAs’ during the transitional period; and, second, the length of the transitional 
period, including (a) the absolute duration of the transitional period, and (b) the asymmetry in the 
duration of the period applied by parties to the RTA.  
 
141. The key issue is to secure common understanding among WTO members that the substantive 
disciplines of GATT Article XXIV on FTAs and customs unions applies to ‘RTAs’ only upon the 
completion of the transitional period; during the transitional period such RTAs are deemed to be 
‘interim arrangements’. The WTO compatibility of certain transitory arrangements that may be 
introduced in North–South RTAs in favour of developing country parties (e.g. a lower SAT 
requirement or provision of asymmetrical intra-RTA safeguards) depends critically on whether the 
relevant GATT XXIV disciplines are waived during transitional period. If such an interpretation is 
agreed among WTO members, RTAs are theoretically free to adopt any measure deemed appropriate 
among members during the transitional period, including staged tariff elimination (thus not meeting 
SAT requirement at a given point in time during transitional period) or intra-RTA safeguard 
measures.  
 

                                                      
129  SPS: 4.2 stipulates that ‘Members shall, upon request, enter into consultation with the aim of achieving bilateral and 

multilateral agreements on recognition of equivalence’. TBT:6.3 stipulates that ‘Members are encouraged … to be 
willing to enter into negotiations for the conclusion of agreements for the mutual recognition of results of each other’s 
conformity assessment procedures’. 

130  GATS VII:2 requires Members to ‘afford adequate opportunity for other interested Members to negotiate their 
accession to such an agreement or arrangement or to negotiate comparable ones with it’. 
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142. The legal character of ‘RTAs’ during the transitional period and applicable rules (or the 
timing of the applicability of disciplines of GATT Article XXIV) is indeed one of the systemic issues 
that have been debated in CRTA. The current practice seems to confirm such an understanding, 
although there are still different in views among WTO Members. Thus, a clarification would be 
usefully brought to the issue by agreeing multilaterally upon a common understanding to that effect.  
 
143. Once the legal security of the transitional period is confirmed, the second issue concerns the 
length of the transitional period. The majority of RTAs provide transitional periods, while some 
North–South RTAs provide a period longer than 10 years for developing countries, ranging 12 to 17 
years in an asymmetric manner (i.e. a shorter transitional period or none at all for developed 
countries).131  
 
144. In terms of WTO-compatibility it appears that only the absolute duration of the transitional 
period for interim agreements is subject to WTO disciplines under Article XXIV:5(c) of GATT and 
paragraph 3 of the 1994 Understanding. These rules remain indifferent as to the asymmetric 
application of the transitional period among parties to an RTA. Thus it may well be the case that to 
the extent that the absolute transitional period does not exceed 10 years, the asymmetric application of 
the transitional period among members of RTAs is allowed under existing rules. The application of 
asymmetry in the transitional period could, if deemed necessary, be explicitly be recognised under 
new rules through the notion of SDT. The more acute issue, however, is whether and to what extent 
developing countries are allowed a transitional period longer than 10 years. While the 1994 
Understanding stipulates that only in ‘exceptional cases’ could parties to an RTA adopt a transitional 
period of longer than 10 years, it is yet to be clarified what circumstances would constitute an 
‘exceptional case’. Nor is it clear how long the transitional period can be, or what would be regarded 
as ‘a full explanation’.  
 
145. In this light, a possible reform of WTO disciplines over the transitional period for interim 
agreements could be geared toward clarifying the notion of ‘exceptional circumstances’, if not 
revising altogether the fixed criterion of 10 years. The first element to that effect would be to 
introduce the notion of SDT to enable more favourable treatment for developing countries in meeting 
the ‘exceptional circumstances’ criterion. The second element in the clarification exercise would be to 
set explicitly 15–20 years as the maximum permissible duration of the transitional period under 
‘exceptional circumstances’. A formal understanding to this effect could serve to balance the 
relaxation of the ‘exceptional circumstance’ criterion with a ceiling of the maximum period 
permissible, while providing a sufficiently long transitional period once the ‘exceptional 
circumstances’ test is cleared.  
 
146. For the purpose of incorporating the notion of SDT, two possible approaches are conceivable. 
The first would be to create a presumption of ‘exceptional circumstances’ when developing countries 
are concerned so that the ‘full explanation’ requirement would not apply. This approach reflects and 
complements the current practice of some RTA members whereby justification is given in the CRTA 
to the longer-than-10-year transitional period on the ground of the special needs of developing 
country members.132 At the same time, such a presumption would not be applicable to developed 
countries, thus ‘a full explanation’ requirement would apply to them. In this situation, a clarification 
of the concrete elements of ‘a full explanation’ would be useful in order to render it more difficult for 
developed countries to apply a longer-than-10-year transitional period (‘reverse flexibility’).  
 

                                                      
131  The Euro-Mediterranean Agreements (Morocco, Tunisia), the EC–South Africa FTA, and the EFTA–Morocco FTAs 

provide a transitional period of 12 years; the Canada-Chile FTA provides 17 years; and NAFTA, exceptionally, 
provides a 15-year transitional period for some products for the United States.  

132  As noted previously, the 12-year transitional period under the EC–Tunisia Euro-Mediterranean Agreement was justified 
on the basis of ‘the sharp difference between the respective level of development’ of parties to the RTA and the need to 
allow developing country members ‘to deal progressively with the economic and social consequences linked to the 
process of economic liberalisation and market opening under the FTA’ (WT/REG69/4, op.cit.). 
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147. The second approach would be to define objective fixed statistical criteria in terms of the 
percentage share of tariff lines or trade volume that could be subject to a transitional period longer 
than 10 years for the purpose of ‘exceptional cases’. In addition, the fixed criteria would be defined 
only for developing countries, or in terms of asymmetric criteria for developing and developed 
countries. This could clarify the extent to which internal liberalisation in an RTA can be subjected to a 
longer transitional period for developing (and developed) countries in an objective manner, while 
limiting the scope of exceptions quantitatively. If developed countries are deemed eligible for the 
‘exceptional circumstances’, very strict criteria would be necessary. 
 
  
 
IV.3 LEVEL OF BARRIERS TO THIRD PARTIES: GATT ARTICLE XXIV:5(A) 

AND (B) 
 
148. The third issue arising from the formation of North–South RTAs concerns the level of 
barriers to third countries. Article XXIV:5(a) and (b) of GATT 1994 stipulates that customs duties 
and ‘other regulations of commerce (ORC)’ should not be made higher or more restrictive against 
third countries upon the formation of the RTA. The 1994 Understanding clarified that the evaluation 
of general incidence of the duties and ORC before and after the formation of a customs union under 
paragraph 5(a) would be based on weighted average tariff rates using applied rates. As future EPAs 
would be FTAs rather than customs unions, the issue of external duties should not arise; the salient 
issues thus relate to non-tariff barriers, particularly preferential rules of origin and standards.  
 
IV.3(a) Rules of origin 
 
149. Preferential rules of origin are key features of FTAs. Similar to the SAT requirement under 
GATT Article XXIV:8, definitional issues regarding the scope of ORC is at the centre of debate 
relating to preferential rules of origin in the context of GATT Article XXIV:5. The Panel in the 
Turkey-Textile case only clarified that ORC, as an ‘evolving concept’, could include ‘any regulation 
having an impact on trade’.133 Multilateral disciplines are weak if not irrelevant in this area and the 
relationship between preferential rules of origin and Article XXIV of GATT is left unanswered. The 
Agreement on Rules of Origin resulting from the Uruguay Round only concerns non-preferential rules 
of origin for commercial policy on an MFN basis, while the Common Declaration with Regard to 
Preferential Rules of Origin attached to that Agreement only ensures the transparent application of 
those rules.  
 
150. There has been no agreement among WTO Members as to whether preferential rules of origin 
should be seen as falling within the scope of ORC. On the one hand, it has been argued that the 
preferential rules of origin instituted upon the formation of an FTA could be considered as new trade 
barriers to third countries that export intermediate products utilised in the production of final products 
processed within the FTA. This interpretation implies that preferential rules of origin constitute ORC. 
Another case for the inclusion of preferential rules of origin in ORC relates to the asymmetry in the 
degree of disciplines of Article XXIV of GATT between customs unions and FTAs with regard to the 
external requirement not to raise barriers to third countries. It has been observed that, on balance, the 
disciplines are more ‘stringent’ for customs unions than for FTAs. While customs unions are to abide 
by the requirement not to raise barriers to third countries upon their formation, there is no comparable 
discipline on preferential rules of origin, a feature of free trade areas, although preferential rules of 
origin, by promoting the use of intermediate goods produced within an RTA, may well constitute 
additional barriers to third countries.134 On the other hand, arguments have been advanced for the 
exclusion of preferential rules of origin from the scope of ORC. It has been argued that while Article 
                                                      
133  Turkey-Textile Panel report, op. cit., paragraph. 9.120. 
134  With a view to preventing trade diversion from taking place upon the formation of an FTA, it has been suggested that 

the GATT/WTO rules be modified in such a way as to require that there be no rules of origin on a product in a member 
country with the lowest tariff in the RTA on that product. See Panagaria (1999). 
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XXIV:5 of GATT requires the general incidence of ORC not to be made more ‘restrictive’ than 
before upon the formation of an FTA, the ex ante and ex post facto comparison of ‘restrictiveness’ is 
irrelevant in the case of preferential rules of origin, as parties to an RTA would not have utilised 
preferential rules of origin for the purpose of the FTA in question before its formation.135  
 
151. From the perspective of developing countries party to an FTA, an important issue relating to 
greater flexibility in terms of the rules of origin regime is to ensure reasonably liberal preferential 
rules (and relevant to their production capacities) through, inter alia, less stringent rules on the change 
in tariff lines, local content or substantial transformation requirements. As to the local content 
requirement, the higher the local content requirement, the more difficult it is for an RTA member to 
benefit from preferential market access under the RTA. While origin regimes differ significantly 
among preferential schemes, existing RTAs have adopted on average a threshold of domestic content 
of between 40–60%.136 Relatively liberal regimes include the one provided under Canada–Chile FTA 
and COMESA where local content requirements are 23–35% and 35%, respectively. Where product-
specific rules are to be negotiated, products of export interest to developing countries would need to 
be provided with less stringent requirements. The use of cumulation provisions could also be provided 
for developing countries under preferential rules of origin. 
 
152. The possible elements of reform for SDT in WTO rules could involve provisions that those 
preferential rules of origin negotiated and agreed upon by developing countries cannot be subjected 
later to challenges by third countries on the grounds of increased (more restrictive) ORC. This may 
possibly be achieved through an agreement that preferential rules of origin do not fall within the 
definition of ORC. Conversely, in order to promote more liberal origin regimes, preferential rules of 
origin could be included in the scope of ORC and thus subjected to review under the CRTA to ensure 
that such rules are reasonably liberal without protectionist effects on third parties. This issue requires 
further investigation.  
 
IV.3(b) Standards 
 
153. Mutual recognition arrangements under RTAs for SPS/TBT standards in the context of the 
SAT requirement could also be seen as forming part of ORC. The way in which mutual recognition 
under an RTA of SPS/TBT-related standards affects exports of third parties resembles that of 
preferential rules of origin. As the third country importing ‘like products’ is excluded from the RTA-
based mutual recognition regime, the resulting effect for outsiders is a relative increase in barriers to 
their exports. Such characteristics of RTA-based MRAs regime gives rise to conflicts between the 
purposes of GATT Article XXIV:5 and 8. Harmonised TBT/SPS standards may facilitate intra-RTA 
trade but have the effect of raising barriers against third parties. Whether or not such discriminatory 
effects of regional MRAs violate GATT 1994 will depend, first, on the definition of ORC under 
Article XXIV:5(b) of GATT and, second, on the availability of Article XXIV of GATT as an 
exception to GATT 1994 disciplines including SPS/TBT, which in turn depends on the definition of 
ORRC under Article XXIV:8 of GATT. The ORRC is important as it determines the degree of 
‘necessity’ of the measures at issue. This should be supplemented by the ‘economic test’ which 
should define the scope of ‘necessity’ on the basis of economic benefits internally and detrimental 
effects externally, thereby balancing the dual purposes of Article XXIV:5 and 8 of GATT. It may be 
necessary that Article XXIV:5 of GATT is available as an exception to GATT 1994 disciplines so that 
regional MRAs are not unduly subject to legal challenge. 
 

                                                      
135  Hudec and Southwickes (1999).  
136  WTO (2002b). 
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IV.4 PROCEDURAL REQUIREMENTS: GATT ARTICLE XXIV:6 AND 7;  

AND THE 1994 UNDERSTANDING, PARAGRAPH 12 
 
154. Article XXIV of GATT 1994 and the 1994 Understanding stipulate a series of procedural 
requirements for RTAs that have been gradually clarified and improved by the CRTA. These include 
the notification and examination requirements (Article XXIV:7) and the requirement for 
compensation to third parties in the case of withdrawal of concessions upon the formation of a 
customs union (Article XXIV:6). The 1994 Understanding paragraph 12 has also clarified that the 
dispute settlement procedure as stipulated in the Understanding on Rules and Procedures Governing 
the Settlement of Disputes is applicable to ‘any matters arising from the application of those 
provisions of Article XXIV’. The notification and examination benchmarks pertain directly to 
multilateral surveillance of RTAs, which has proved to be deficient in effectively disciplining newly 
created RTAs and in monitoring the operations of existing RTAs. Thus, improving the notification 
and examination procedures would also be at the centre of the WTO negotiations on rules on RTAs, 
as well as other substantive requirements. The elements of SDT enabling greater flexibility for 
developing countries could be instituted with regard to each of those procedural requirements. Given 
the importance given to the supervisory function of WTO over RTAs, the procedural SDT needs in-
depth analysis. Some possible elements for consideration and further examination are highlighted in 
the following paragraphs.  
 
155. With regard to the notification and examination requirements of RTAs under the CRTA, 
procedural SDT may be instituted with, inter alia, provisions mandating favourable consideration in 
the examination and assessment of the WTO-compatibility of notified North–South RTAs, in line 
with ‘special regard’ of the type comparable to Article 15 of AAD. 137  A facility providing 
consideration for the special needs of developing countries would complement SDT incorporated into 
the  substantive requirements of GATT Article XXIV. In addition, at the operational administrative 
level, streamlined, less onerous notification and reporting conditions could provide additional 
flexibilities for developing countries.  
 
156. Compensation requirements under Article XXIV:6 of GATT relate to customs unions, and 
thus are less relevant to North–South FTAs, as in future EPAs. The 1994 Understanding clarified that 
negotiations for the purpose of compensation to third parties upon the formation of a customs union 
under paragraph 6 was understood to start before tariff concessions are modified and withdrawn. The 
problems arising from the operation of the provisions pertained to the timing of compensatory 
negotiations (when to start), and the right of affected third parties to request compensation. SDT in 
this respect might include allowing developing countries for ex post facto negotiations. Also, 
developing countries might be entitled to raise requests for compensation in the event that they are 
negatively affected by measures taken by developed countries in the formation of a customs union.  
 
157. The provision on dispute settlement was explicitly included for the first time in the 1994 
Understanding. The applicability of the DSU has had significant consequences for the legal standing 
of RTAs before WTO law and the functions of the CRTA in the examination of RTAs. As noted 
previously, the Turkey-Textile case created the presumption of inconsistency by shifting the burden of 
proof to the party invoking Article XXIV of GATT as its defence. SDT in this regard, therefore, may 
include the possibility of reconstituting the presumption for WTO compatibility of RTAs involving 
developing countries under certain conditions. The issue of presumption for WTO-conformity related 
institutionally to the distribution of jurisdiction between the Dispute Settlement Body (DSB) and the 
CRTA.138 Whether or not the dispute settlement panel has jurisdiction over issues pertaining to 

                                                      
137  Article 15 of AAD stipulates SDT for developing countries in the application of anti-dumping measures by stating ‘it is 

recognised that special regard must be given by developed country members to the special situation of developing 
country members when considering the application of anti-dumping measures’.  

138  As noted above, the issue relating to the distribution of jurisdiction between the WTO committee and the DSB was 
raised in the context of balance of payments measures under Article XVII. In the context of implementation issues, 
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Article XXIV of GATT even while the examination of the RTA in question by the CRTA is ongoing 
was the question behind the explicit recognition of the applicability of DSU in 1994 Understanding. 
In this respect, possible elements of SDT might institute a ‘moratorium’ from the application of 
dispute settlement procedures as long as the examination is ongoing within the CRTA on the RTA in 
question (similar to Article 64.2 of TRIPS139). Other possible elements might include ‘special regard’ 
to developing countries in the case of a dispute (Article 15 of AAD), or a ‘standard of review’ of the 
type provided under Article 17.6 of AAD,140 whereby developing countries could claim for more 
favourable permissible interpretation on issues arising from Article XXIV of GATT disciplines. These 
issues need further examination.  
 
 

                                                                                                                                                                     
India and others have proposed to clarify Article XVIII of GATT 1994 ‘to the effect that only the Committee on 
Balance of Payments shall have the authority to examine the overall justification of BOP measures’ (WT/GC/W/354). 

139  Article 64.2 of the TRIPS Agreement stipulates a moratorium on ‘non-violation’ and ‘situation’ complaints under 
GATT XXIII:1(b) and (c) for a period of 5 years, which was subsequently further extended by Doha Ministerial 
Conference until the Fifth WTO Ministerial. 

140  ‘Standard of review’ mandates the panel to find the national authority’s measures in the application of anti-dumping 
measures in conformity with the Agreement ‘if it rests upon one of those permissible interpretations … where the panel 
finds that a relevant provision of the Agreement admits of more than one permissible interpretation’ (AAD:17.6(ii)). 
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Chapter V 
SUMMARY AND CONCLUSIONS 

 
 
158. The ACP–EU Partnership Agreement signed between the ACP States and EU in Cotonou in 
June 2000 is one of the most important instruments of development cooperation contracted between 
the two parties and between any developed and developing countries. It retains and builds upon the 
acquis of the Lomé Conventions. It provides a new framework for economic and trade cooperation 
whose specific modalities are to be introduced gradually during a preparatory period between March 
2000 and December 2007 and which shall, inter alia, ensure full conformity with WTO provisions 
including special and differential treatment for ACP States. The new trade and economic framework 
consists essentially of four pillars, namely: (i) the temporary non-reciprocal preferential treatment for 
ACP States basically continuing the trade preferences under the Fourth Lomé Convention; (ii) 
economic partnership agreements (EPAs) between willing ACP States and the EU; (iii) alternative 
arrangements for ACP States that choose not to enter into EPAs; and (iv) special treatment for ACP 
least-developed countries in the form of duty-free and quota-free treatment for their exports.  
 
159. In designing, negotiating and adopting the modalities under the four pillars, the WTO 
compatibility of the resultant arrangements is a fundamental condition albeit juxtaposed against the 
SDT requirements for ACP States. The modalities for the LDC pillar have been addressed by the 
EU’s ‘Everything but Arms (EBA) market access initiative, as an extension of its GSP scheme. The 
EBA entered into force in March 2001 for an indefinite (permanent) period for all LDCs. Such special 
GSP treatment for LDCs is compatible under the WTO with the Enabling Clause paragraphs 2(a) and 
(d). The modalities for possible alternatives to EPAs, and the attendant WTO compatibility, have yet 
to be identified, as this pillar is scheduled for consideration in 2004 (although some preliminary 
analyses suggest a ‘super-GSP’ scheme). The modalities for the EPA pillar would be defined through 
consultations and negotiations, which were launched on 27 September 2002. The WTO compatibility 
aspect of future EPAs, especially with regard to SDT for ACP States needs to be addressed. The pillar 
pertaining to the temporary continuation of the Lomé type non-reciprocal trade preferences required a 
WTO waiver under WTO Agreement Article IX, which was requested by the EU in March 2000. 
Following a long delay, two waivers on Article I and Article XIII of GATT 1994 were granted in 
November 2001 by the Fourth WTO Ministerial Conference. This act removed the ambiguity over the 
consistency of the entire new ACP–EU pact with WTO obligations and allows both parties to focus 
on implementing the Partnership Agreement and negotiating the new trading arrangements. It is 
particularly important during the preparatory period that the ACP States and their regional groupings 
make effective use of the non-reciprocal preferences prior to their expiry.  
 
160.  The Doha work programme on RTAs and the emphasis on SDT provides a unique 
opportunity for the ACP Group of States to engage actively in the negotiations to introduce reforms 
that address their specific, common trade and developmental interests in forming EPAs with the EU. 
At the same time, the ACP Group’s negotiating strategy has to incorporate the wider universal, 
systemic case for clarity and improvements in the WTO rules on RTAs as supported by other WTO 
members. The rationale for this is twofold; first, as a negotiating strategy and, second, as part of the 
effort to develop effective and equitable rules to ensure that RTAs contribute to strengthening the 
multilateral trading system and that they do not have trade diversion effects.  
 
161. In recognition of such opportunities and challenges, the ACP Trade Ministers mandated an 
examination of the options for reforming the WTO rules on RTAs to provide adequate flexibility to 
enable ACP States to advance their interests in forming WTO-compatible arrangements with the EU. 
Hence, the ACP States and the EU need to work within the Doha agenda on RTAs to introduce SDT 
and flexibility needed by ACP States and incorporated within EPAs. Such an approach would also be 
justified by the recognition given to ‘developmental aspects of regional trade agreements’ in the Doha 
Ministerial Declaration. Given the sensitivity of the matter, the ACP States and the EU have agreed to 
‘closely cooperate and collaborate in the WTO with a view to defending the arrangements reached, in 
particular with regard to the degree of flexibility available’.  
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162. Against this background, this report aims to contribute to the preparations by ACP States for 
the negotiations with the EU of new WTO-compatible EPA(s), with flexibility and special and 
differential treatment for ACP States, taking advantage of the Doha work programme on WTO rules 
applying to regional trade agreements. It is argued that for future EPAs to be legally valid under the 
WTO, it is imperative that special and differential treatment be made available to developing 
countries that enter into reciprocal trade agreements with developed countries in respect of the 
relevant WTO rules, namely GATT 1994 Article XXIV. 
 
163. In North–South RTAs such as EPAs, developing countries would most certainly need greater 
policy flexibility to adjust their economies in order to benefit from the intense competition arising 
from freer regional trade. This is particularly the case where the level of development of the 
participating countries is significantly lower and more vulnerable in relative and absolute terms, as is 
the case with ACP States in EPAs vis-à-vis the EU. Due to their long-standing reliance on non-
reciprocal preferences for their exports and their dependence on tariff revenues as a major source of 
government revenue, the case for SDT and flexibility under EPAs is thus compelling. Indeed, the 
extent of asymmetry in the level of development between ACP Sates and the EU, as well as the 
absolute level of development of ACP States, make EPAs distinct from any other existing North–
South RTAs. This fact raises legitimate concerns as to the economic viability of future EPAs under 
existing WTO rules that require reciprocity in exchange for concessions among parties to an RTA. 
The issue of WTO conformity is particularly acute for EPAs to be formed between an ACP regional 
grouping and the EU (namely regional economic partnership agreements), as the ACP regional 
grouping being notified under the Enabling Clause conditions is likely to be ‘GATT XXIV-minus’ by 
definition, which would render the ACP regional grouping contestable when it forms an EPA with the 
EU under the terms of Article XXIV of GATT 1994. Therefore, there exists both an economic and a 
legal rationale for ACP States to seek to reform the WTO rules so that EPAs with SDT and flexibility 
for ACP States could be deemed to be WTO compatible.  
 
164. In this respect, the major deficiency of WTO rules as applied to North–South RTAs is the 
absence of SDT for developing countries. Although the concept of SDT is a recognised principle of 
the WTO Agreements, and even forms a key theme of the Doha work programme, the currently 
prevailing WTO rules on RTAs against which the compatibility of future EPAs would be judged lack 
explicit SDT provisions. This constitutes a legal lacuna and inconsistency in existing WTO 
disciplines.  
 
165. Future EPAs, being mixed North–South RTAs, would have to be notified under Article XXIV 
of GATT 1994, which has provided the benchmarks for examining and approving RTAs involving 
developed countries since 1947. However, this Article has no provisions that can be labelled as 
explicit SDT. While Part IV of GATT 1994 has provided a set of SDT provisions for developing 
countries since 1964, a dispute settlement case has established that Part IV of GATT 1994 is not 
applicable in conjunction with Article XXIV of GATT 1994. This undermines a possible claim that in 
a North–South RTA, the reciprocity requirement of Article XXIV of GATT 1994 can be waived for 
developing countries on the basis of the non-reciprocity exhortation of Part IV of GATT. The 
Enabling Clause has provided since 1979 a flexible framework of rules for developing countries in 
forming regional integration agreements among themselves. However, its current provisions do not 
cover those RTAs formed between developed and developing countries, as would be the case of 
future EPAs. Therefore, the result is that no SDT is applicable to developing countries forming 
North–South RTAs in conforming to requirements as provided under GATT Article XXIV. 
 
166. The lack of SDT within GATT 1994 Article XXIV is most evident if a comparison is made 
with its counterpart article in trade in services, namely GATS Article V. GATS Article V:3(a) clearly 
provides and locks in flexibility for developing countries in meeting conditions set in GATS Article 
V:1 regarding substantial sectoral coverage, absence or elimination of discriminatory measures in 
accordance with their level of development. Furthermore, GATS Article V:3(b) recognises a 
distinction between North–South RTAs and RTAs involving only developing countries i.e. South–
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South RTAs. In this light, a similar distinction should be relevant in the case of trade in goods. This 
inconsistency in the availability of SDT between goods and services highlights the need for SDT in 
the context of North–South RTAs. 
 
167. Although some flexibility is inherent in current provisions of GATT Article XXIV resulting 
from the current permissive practice in WTO in the application of this article, such ‘de facto’ existing 
flexibility is inadequate in providing sound legal basis and security for the flexibilities that would be 
deemed necessary for ACP States under EPAs. First, such inherent de facto flexibility might still 
proved to be insufficient to provide sufficient legal cover for ACP flexibility under EPAs. Since such 
de facto flexibility does not differentiate between the flexibility available to developed countries and 
to developing countries, there persists a risk that the needs of developing countries for enlarging the 
scope of flexibility is curtailed by the systemic need for more stringent and effective disciplines (thus 
less flexibility) for all WTO Members. Second, such implicit flexibility is not appropriate in 
effectively providing legal security for, and to pre-empt future legal challenge against, EPAs.  
 
168. Without explicit SDT provisions applicable to developing countries, and the existing de facto 
flexibility deemed insufficient in scope and inadequate in nature, it has become increasingly evident 
that GATT Article XXIV has in some sense become irrelevant in effectively addressing the 
development concerns of evolving North–South RTAs; hence the case for reforming the relevant 
WTO rules to incorporate SDT applicable to North–South RTAs, most notably GATT Article XXIV. 
Since SDT is the modality to provide greater flexibility only to developing countries, it also responds 
to the systemic need for improved and clarified disciplines on RTAs.  
 
169. In order to introduce SDT into WTO rules to cover mixed RTAs with SDT for developing 
countries, three options are conceivable, namely, through (i) reforming Article XXIV of GATT 1994, 
(ii) reforming Part IV of GATT 1994 and (iii) reforming the Enabling Clause. These are the WTO 
provisions relevant to RTAs and the SDT principle. In considering the three options, there is a strong 
case for reforming specifically Article XXIV of GATT 1994. The option of reforming Article XXIV 
of GATT is a sound, more legally viable and politically sustainable approach to cater for EPAs with 
flexibility for ACP States. The elements of flexibility through SDT pertain to those key benchmark 
requirements under Article XXIV of GATT 1994, namely, the ‘substantially all the trade’ 
requirement, the transitional period, and the ‘not-on-the-whole-higher-or-more-restrictive’ 
requirement. The option of reforming Article XXIV of GATT has an added advantage.  
 
170. Three options are conceivable in introducing flexibility as a form of SDT within Article 
XXIV of GATT 1994. These are (i) generic provisions on SDT within Article XXIV of GATT in 
favour of developing countries; (ii) review of specific provisions in Article XXIV of GATT; and (iii) 
revision of GATT Article XXIV:10 on derogation from the substantive requirements therein. Option 
(i) could consist in inserting a generic paragraph into Article XXIV of GATT 1994 or the 1994 
Understanding stating that the flexibility is to be provided for developing countries in terms of the key 
requirements stipulated in Articles XXIV:5 and 8 (drawing some guidance from Article V:3(a) of 
GATS). The flexibility would in particular be applied to seek product and trade coverage and longer 
and more secure transitional periods. Option (ii) is in principle an alternative, but eventually 
complementary to option (i), depending on negotiations; it consists in revising and modifying specific 
provisions on the key requirements of Article XXIV of GATT, particularly Articles XXIV:5(c) and 
8(a)(i) and (b), so as to allow differentiation for developing countries. The distinction between the two 
approaches would depend on the actual negotiations. The aim of these changes is to allow flexible 
interpretation of the key requirements of Article XXIV of GATT 1994 for developing countries in the 
form of SDT, on the basis of which operationally ‘greater flexibility’ is defined specifically to 
developing countries. Option (iii) is a supplement to the two options and consists in rendering it easier 
for developing countries to seek derogation from the substantive requirements of GATT Articles 5-8.  
 
171. Amending Part IV of GATT 1994 to be applicable to North–South RTAs is another option to 
render SDT applicable to GATT Article XXIV. The reform would be geared towards rendering the 
non-reciprocity principle in multilateral trade negotiations (as provided in GATT Article XXXVI:8) 
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applicable to negotiations in the regional context, such as the EPAs by ACP–EU. A key difficulty 
with this option lies in the fundamental irrelevance – as found in a GATT dispute panel ruling – of the 
non-reciprocity principle in multilateral trade negotiations to conditions set out in GATT Article 
XXIV. First, SDT in GATT Article XXXVI:8 by definition applies only to multilateral trade 
negotiations, and is thus irrelevant to regional trade negotiations. Second, GATT Article XXIV 
concerns conditions that individual RTAs have to meet, and not regional trade negotiations. This 
option thus cannot be considered as a realistic and workable basis for negotiations on the reform of 
WTO rules. 
 
172. The option of reforming the Enabling Clause would involve extending the scope of the clause 
beyond South–South RTAs to encompass North–South RTAs like EPAs. This would ensure that the 
maximum flexibility enjoyed by developing countries under this clause in the formation of RTAs 
among themselves would also apply to RTAs they formed with developed countries. It would in effect 
exclude the future EPAs from the purview of Article XXIV of GATT 1994 and its tougher terms 
(compared with the Enabling Clause). A serious shortfall with this option, however, is that the legal 
validity of the Enabling Clause and its coverage of agreements formed among developing countries is 
increasingly being challenged by some WTO Members. In the light of these attacks, there is the 
danger that opening negotiations on the reform of the Enabling Clause may lead to a weakening of the 
clause and an erosion of its flexibility. On the other hand, the Enabling Clause, without having any 
formal link to GATT Article XXIV conditions, could not guarantee reciprocity in exchange of 
concessions among the parties to an RTA, and thus may cover a non-generalised non-reciprocal 
preferential scheme as an ‘RTA’, thereby circumventing the waiver requirements for such preferential 
schemes. This has systemic risk to the validity of unilateral preferences such as GSP as well, since the 
Enabling Clause condition that unilateral preference is only allowed under GSP scheme could also be 
circumvented. This is not in the general interest of developing countries as they need to retain the 
current legal validity of the Enabling Clause for covering unilateral preferences under the GSP and for 
maintaining the SDT provided to RTAs formed among developing countries.  
 
173. Given the superiority of direct reform of GATT Article XXIV for the purpose of rendering 
SDT applicable to developing countries in the context of North–South RTAs, there would be a further 
need, depending partly on negotiations, for operationalising the concept of ‘flexibility’ to be made 
available to developing countries in respect of substantive and procedural requirements of GATT 
Article XXVI. This amounts to the option (ii) as regards direct reform of GATT Article XXIV. Since 
the degree of flexibility to be made available specifically to developing countries through SDT would 
depend critically on the definition of generally applicable existing flexibility as well as concrete terms 
of ‘flexibility’ for developing countries, both elements of flexibilities may require operational 
definition and interpretation. The most relevant requirements for developing countries include the 
‘substantially all the trade’ requirement for internal trade liberalisation and the transitional period. In 
respect of the ‘substantially all the trade requirement’, possible modalities include the application of 
different methodologies between developed and developing countries (including the level of 
aggregation, subject of measurement, sectoral composition and treatment of non-zero preferential 
duties) and statistical threshold levels. This would ensure lesser degree of market opening for 
developing countries in meeting the ‘substantially all the trade’ criterion.  
 
174. ‘Other restrictive regulations of commerce’ would need to be interpreted so that the 
preferential application of trade remedy measures by developing countries on intra-RTA trade would 
not be unduly impeded. The issue of the transitional period pertains both to its legal standing and its 
duration, including asymmetry. As RTAs are deemed to be interim arrangements during the 
transitional period, securing legal protection from the requirements of GATT Article XXIV would 
leave significant flexibility for developing countries during that period. A transitional period of longer 
than 10 years could be secured by loosening the conditions for developing countries to meet the 
‘exceptional cases’ test, and possibly by defining a maximum duration of transitional periods longer 
than 10 years.  
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175. This report points to some priority negotiating issues for ACP States in the multilateral 
negotiations on the WTO rules on RTAs under the Doha work programme: 

1. The starting point for any negotiations would be to retain the legal validity of the Enabling 
Clause for those RTAs formed among ACP States and developing countries generally. The 
coverage of South–South RTAs under the Enabling Clause is to be considered acqui and not 
be subjected to negotiation.  

2. Securing agreement among WTO Members on the incorporation of the principle/elements of 
SDT into GATT Article XXIV, possibly in the form of a generic paragraph, may well 
constitute a negotiating issue independent of other specific systemic issues. This would ensure 
special treatment for developing countries in meeting the requirements of GATT Article 
XXIV relative to generally applicable disciplines. For this purpose, a paragraph similar to 
GATS Article V:3(a) may prove to be useful.  

3. The systemic debate on key substantive and procedural requirements on which the actual 
negotiations would be centred, would need to be geared towards ensuring the most favourable 
interpretation of and operational understanding on the generally applicable flexibility. Thus, 
in case there is a need to define concrete terms of additional degrees of flexibility for 
developing countries, a sufficient degree could be made available to them in terms of key 
requirements. Such an exercise may be necessary, since the generally applicable flexibility 
would form the basis on which to build, as SDT, additional degrees of flexibility for 
developing countries. This is a way to maximise the degree of flexibility available for ACP 
States and developing countries in the application of GATT Article XXIV disciplines.  

 
176. Given the sequence of negotiations at the WTO and ACP–EU levels, it is important that ACP 
States and the EU elaborate their negotiating objectives on the new trading arrangements back-to-back 
with their participation in multilateral trade negotiations so that the objectives of WTO-compatible 
arrangements with flexibility for ACP States can be promoted in a coherent and mutually supportive 
manner. The preparation of a negotiating mandate for the ACP States in respect of EPAs will require 
intensive and extensive negotiations within and among the different ACP regions prior to the official 
start of negotiations in September 2002, and during the five years of actual negotiations. With regard 
to the new multilateral trade negotiations, newly adjusted multilateral rules on RTAs will have to be 
concluded no later than 1 January 2005, as provided in the Doha Ministerial Declaration. The ACP 
States (and the EU) will then be in a position to gauge the WTO compatibility of the specific terms of 
EPAs with the WTO rules prevailing at that time.  
 
177. Preparations by ACP States for those negotiations will require the identification of national, 
subregional/regional and ultimately ACP-wide priorities and strategies, taking into account their 
different levels of development and safeguarding and strengthening their subregional and regional 
integration processes. In the context of parallel negotiations at the multilateral level (WTO), 
subregional and regional levels (within ACP regions) and interregional levels (ACP–EU, and others), 
ACP States will also need to elaborate their negotiating objectives and strategies taking into account 
all trade negotiations in a mutually supportive manner in order to enhance the contribution of trade 
liberalisation to their development process. Hence, there is a need for ACP States to analyse and 
consider various options at the national, subregional/regional and ACP–wide levels in preparation for 
the EPA negotiations with the EU, as well as with the WTO membership.  
 
178. In conclusion, this report has provided a preliminary analysis of the options for reforming the 
existing WTO rules on RTAs to include explicit SDT and flexibility for developing countries in order 
to provide the necessary legal coverage for future EPAs with greater flexibility for ACP States. It is 
argued that there is substantial economic justification and legal basis for incorporating SDT and 
greater flexibility for developing countries in the WTO rules relating to RTAs formed between 
developed and developing countries. There is a legitimate and imperative case for reforming the WTO 
rules on RTAs to redress imbalances in the multilateral system of rights and obligations as regards the 
provision of SDT for developing countries under mixed RTAs. Finally, the report is intended as a 
contribution to the ongoing discussions among ACP States on SDT and flexibility for their economies 
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to undertake the necessary adjustment for moving from non-reciprocal to reciprocal trade relations 
with the EU. 
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ANNEX 1: SUMMARY OF POSITIONS AND PROPOSALS ON REGIONAL TRADE AGREEMENTS 
 
Sponsor 
Doc. No./Date

1
 

Proposal/General issue Systemic Issues Procedural issues (examination of RTAs) 

Japan (1) 
WT/GC/W/145 
(08/02/1999) 

Examine regionalism 
strictly to ensure the 
supremacy of the MTS.  

Clarify the interpretation of the WTO rules including GATT XXIV; 
Strengthen the current rules to cope with situations unforeseen at the time of the 
formulation of Article XXIV of the GATT. 

Review the procedures for examining RTAs to 
secure their consistency with WTO rules. 

Korea  
WT/GC/W/171 
(16/04/1999) 
 

Review the WTO rules 
on RTAs to clarify and 
strengthen them as 
necessary 

Develop yardsticks for, and define the scope of: ‘SAT’ (GATT XXIV) and ‘substantial 
sectoral coverage’ (GATS V); ‘ORC’ and ‘ORRC’ (GATT XXIV); ‘level of duties and 
other regulations of commerce’ (GATT XXIV) and ‘level of barriers’ (GATS V). 
Develop disciplines on preferential ROO; 
Relationship between GATT XXIV and GATS V. 
Relationship between WTO provisions on RTAs and other WTO Agreements. 

Clarify the notification requirements. 
Consider strengthening examination of RTAs’ 
operation. 

Hong Kong, 
China 
WT/GC/W/174 
(30/04/1999) 

Clarify and reinforce 
existing WTO rules and 
decisions on RTAs . 

  

                                                      
1  Proposals include: (i) submissions to the WTO General Council during the preparatory process (1998-1999) for the Third Ministerial Conference (Seattle) (WT/GC/W series), and (ii) 

submissions to the Negotiating Group on Rules established under Trade Negotiating Committee according to the Doha work programme (TN/RL/W series).  
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Australia (1) 
WT/GC/W/183 
(19/05/1999) 
 

Agree on new 
understanding of 
regionalism and its 
relationship to the MTS, 
involving greater 
precision of rules 
governing RTAs; 
 
Ensure that outcomes of 
build-in agenda 
negotiations are not 
undermined by even 
greater derogation from 
MFN obligations as 
RTAs continue to be 
established 

Decide whether the various WTO rules on RTAs should be integrated into a single 
framework, including whether ‘substantially all the trade’ (GATT XXIV) should be 
measured in terms of goods and services together; 
Clarify thresholds for meeting basic requirement that RTAs cover SAT (GATT XXIV) or 
have ‘substantial sectoral coverage'' (GATS V), including the GATS requirement that 
‘agreements should not provide for a priori exclusion of any mode of supply’; 
Clarify the scope of ‘ORC’ and ‘ORRC’ (GATT XXIV): whether the listing of regulations 
permitted in RTAs (GATT Article XXIV:8 and GATS Article V:1) is exhaustive or 
illustrative, and also identify what constitutes ‘ORRC’ and ‘discriminatory measures’ 
(GATS) which should be eliminated. 
Clarify the extent to which WTO rights and obligations for regulations of commerce can 
be derogated in RTAs. For example, decide whether: regulations of commerce can be 
applied differently during the transitional period to full implementation; AD, CVM and 
safeguards provisions are allowed in RTAs once they have been fully implemented; AD, 
CVM and safeguards provisions be applied differently for those products which are 
covered and those excluded by the RTA; whether the above regulations can be applied to 
RTA members in a more favourable way. 
Develop disciplines on preferential ROO. 
Develop ways to measure ‘level of duties and other regulations of commerce'' (GATT 
XXIV) and ‘level of barriers'' (GATS V); 
Decide whether agreements covered by the Enabling Clause should be subject to the 
disciplines of GATT Article XXIV; 
Clarify whether other thresholds for RTAs need to be introduced, e.g. linking the 
extension of preferences under a proposed RTA to a reduction in trade barriers on an 
MFN basis. 

Clarify the notification requirements, particularly 
in terms of time-frames. 
 
Agree on ways to improve the examination of 
RTAs, including as rules are clarified: e.g. through 
the strengthening of notification requirements for 
trade statistics to be provided to the WTO to justify 
‘substantially all the trade'' (GATT XXIV) or 
‘substantial sectoral coverage'' (GATS V). 

Hungary  
WT/GC/W/213 
(18/06/1999) 

Existing WTO rules 
concerning RTAs should 
be further clarified both 
from substantial and 
procedural points of 
view.  

The result of the exercise should become part of the rights and obligations of the Members 
in respect of and applicable to all RTAs concluded after the adoption of these 
modifications. 
 

RTAs presently under review or notified to the 
WTO should be considered against the 
GATT/WTO conformity conditions that prevailed 
at the time of notification of such agreements. 
These agreements should be deemed to be virtually 
consistent with Article XXIV of GATT and Article 
V of GATS. 

Japan (2) 
WT/GC/W/214 
(22/06/1999) 

Include the work on 
RTAs in future round 
negotiations. 

Clarify the meaning of the provisions of GATT XXIV and GATSV: 
‘ORC’ (GATT XXIV:5); ‘ORRC’ (GATT XXIV:8); ‘SAT’ (GATT XXIV:8); 
‘Substantial sectoral coverage’ (GATS V:1); ‘Absence or elimination of substantially all 
discrimination’ (GATS V:1). 

Strengthening the examination procedures through: 
- Establishing a review process; 
- Ensuring the enforcement of the results of the 
examination; 
- Establishing the obligation for the notification of 
EIAs in services. 

Turkey (1) 
WT/GC/W/219 
(29/06/1999) 
 

  
 

In case of a consensus on systemic issues, such rules should be applied exclusively to 
those RTAs which are signed after the new rules are adopted 

The examination of the RTAs should not be 
delayed pending on systemic issues and the CRTA 
examination process should proceed under the 
existing WTO rules.  
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Romania 
WT/GC/W/317 
(15/09/1999) 

No link should be created 
between the review and 
systemic issues. 

In case of a consensus achieved on systemic issues, the new rules should be applied 
exclusively to those RTAs concluded after the entry into force of the agreed new rules. 
 

The RTAs presently under review or notified to the 
WTO should be considered and processed against 
WTO rules that prevailed at the time of conclusion 
of such agreements. 

Jamaica 
WT/GC/W/369 
(13/10/1999) 
 

There is a doubt about 
whether the current 
GATT XXIV provides 
sufficient scope for a 
successful transition.  

Examine the relevant provisions of GATT XXIV and GATS V with a view to providing 
DCs with adequate scope for absorbing the adjustment costs of trade liberalisation and 
ensuring that these agreements make a sustained contribution to their economic 
development. 

 

Australia (2) 
TN/RL/W/2 
(24/04/2002) 

Start work on WTO rules 
on RTAs by (1) 
procedural issues and (2) 
systemic issues 

Thresholds for meeting the SAT (GATT XXIV) and ‘substantially all sectoral coverage 
(GATS V); 
Scope of ORRCs (GATT XXIV) and ‘substantially all discrimination’ (GATS V); 
Ways to measure ‘level of duties and ORC’ (GATT XXIV) and ‘level of barriers’ in 
GATS V; 
Extent to which rights and obligations for regulations of commerce can be derogated in 
RTAs; 
Other thresholds for RTAs (link preferences to a MFN reduction of barriers); 
Relationship between WTO rules on RTAs (GATT, GATS and Enabling Clause); 
Extent to which RTAs under Enabling Clause should be subject to GATT XXIV; 
Relationship between WTO rules on RTAs and WTO accessions; 
Extent to which the enlargement of existing RTAs should be regulated; 
Extent to which provision of overlapping RTAs can coexist; 
Extent to which compensation should be provided upon the enlargement/formation of 
RTAs;  
Extent to which provisions of preferential ROO should be developed.  

Notification requirements 
Legal status of CRTA examination reports; 
Requirements of periodic reporting; 
 

EC 
TN/RL/W/14 
(09/07/2002) 

The scope of the work 
should encompass all 
WTO provisions relating 
to RTAs; 
WTO framework should 
serve to encourage ‘deep 
integration’ and 
liberalisation. 

Clarify the flexibilities already provided for within the existing framework through 
examination of: 
- Relationship between GATT XXIV and Enabling Clause; 
- Extent to which WTO rules already take into account discrepancy in development 

levels between RTA parties; 
- Flexibilities available during the transitional period (length, level of final trade 

coverage, degree of asymmetry) 
Inputs could be received from CTD and WPSE on development aspects. 
Definition of key concepts (SAT, ORC, ORRC, ‘applicable duties’ ‘major sector’); 
Clarification of provisions on staged implementation (‘exceptional circumstances’); 
Alignment of disciplines between FTA and CU; 
Treatment of non-tariff measures (ROO); 
Relationship between Enabling Clause and GATT XXIV; 
Clarification of key concepts in GATS V; 
Definition of ‘reasonable time frame’ in GATS V; 
Appropriate combination of ‘elimination’ (rollback) and prohibition of new 
discriminatory measures (standstill) in GATS V:1; 
Methodology to ensure non-raising of barriers to third parties in EIAs; 

Timing of notifications, nature and form of 
information, timing of examination; 
 
Procedures for examination of RTAs notified under 
Enabling Clause; 
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Australia (3) 
TN/RL/W/15 
(09/07/2002) 

SAT definition Define ‘SAT’ in terms of coverage by RTAs of a defined percentage of all the 6-digit 
tariff lines listed in the HS. 

 

Chile 
TN/RL/W/16 
(10/07/2002) 

Procedural matters  
 
 

Notification could be made directly to CRTA; 
Studies of notified RTAs to be carried out by third 
parties (WTO secretariat or independent experts).  

Turkey (2) 
TN/RL/W/32  
(25/11/ 2002) 

Priority should be given 
to procedural aspects 

Measure SAT on the basis of ‘quantitative approach’; 
Harmonise preferential ROO with a view in the longer term to a uniform ROO; 
Harmonise non-preferential ROO by first adopting a single set of ROO among the 
members of every RTA which would be converged among different RTAs.  
Focus on rules on regulatory harmonisation; 
Clarify ‘flexibilities’ provided within existing provisions in terms of a longer transitional 
period, level of final trade coverage, degree of asymmetry, as well as flexibility in 
examination and surveillance process. 

Apply ‘grandfathering’ to existing RTAs based on 
the determined ‘expiry date’.  
Examine a set of RTAs by (geographical) group; 
Focus only on trade flows; 
Redefine information to be provided under 
standard format; 
Notification should be made directly to CRTA; 
Less complex rule is required given increased 
number of disputes involving RTAs. 
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ANNEX 2: POSSIBLE NEGOTIATING OBJECTIVES FOR ACP STATES AND OPTIONS FOR 
GATT 1994 ARTICLE XXIV REFORM THROUGH SDT 

 
 Possible objective for ACP States in WTO rules 

negotiations on RTAs 
Options for reform through SDT of GATT 
Article XXIV  

SAT requirement (XXIV:8 (a)(i) and (b)) 
Duties Ensure lesser degree of trade/product coverage for 

developing countries (to allow for exclusion of 
sensitive sectors on permanent bases) and higher 
and commercially meaningful product coverage for 
developed countries (to ensure the most liberal 
market access opportunities for developing country 
exports). 

Measure SAT requirement in terms of aggregate 
internal trade volume of an RTA, or; 
Measure SAT requirement at country level based on 
any combination of (1)-(4): 
1) Apply asymmetric methodology for developing 
and developed countries (e.g. choice between 
across the board qualitative and quantitative criteria 
for developing countries and the combination of the 
both for developed countries); 
2) Apply asymmetric requirements for developed 
and developing countries in terms of sectoral 
coverage (e.g. no ‘exclusion of major sector’ for 
developed countries in terms of certain percentage 
coverage of tariff lines within each HS chapter 
level (e.g. 90% within HS-2 digit level) and no 
such regard, or lower threshold level, for 
developing countries); 
3) Apply asymmetric treatment between developing 
and developed countries of non-zero, less-than-
MFN duty rate (e.g. to be taken into account for 
SAT requirement only for developing countries 
with certain conditions (e.g. some provision for 
reduction or harmonisation of tariff schedules under 
RTA);  
4) Apply asymmetric statistical threshold for 
developing and developed countries (e.g. 95% for 
developed countries and 70% for developing 
countries); 
In case of RTAs involving pre-existing sub-regional 
groupings, measure SAT requirement based on 
aggregate trade between pre-existing RTAs only; 

ORRC Ensure that the right of developing countries to use 
trade remedy measures on intra-RTA imports is not 
unduly restrained and that their intra-RTA exports 
are not unduly subject to such actions by developed 
country RTA partners.  

Interpret GATT XXIV:8 as providing exception 
from MFN obligation under GATT I:1 in relation to 
GATT VI and XIX, AAD, ASG, ASCM and 
SPS/TBT by loosening the threshold for the 
‘necessity’ test (so that some measures not 
necessarily required under Article XXIV:8 may 
more easily be covered by that article depending on, 
possibly, whether they are trade promoting among 
members (and that they are unnecessarily trade 
discouraging against third parties (ORC) 
(‘Economic and balancing tests’)) 

Safeguards During the transitional period:  
Ensure that asymmetric right is granted only to 
developing countries to apply intra-RTA (thus 
origin specific) transitional safeguard measures; that 
developed countries are prohibited to apply such 
measures. 

Already permitted under XXIV? If not: 
Legal status of transitional period may additionally 
be strengthened to the effect that no XXIV 
requirements apply to an RTA during the 
transitional period (see also ‘transitional period’ 
below) 
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 After the transitional period, either of (1) or (2) 
below: 
 
1) In case that an RTA provides for the intra-RTA 
safeguards on intra-RTA trade and for the exclusion 
of RTA partners from the application of global 
safeguards, ensure that more favourable 
requirements for developing countries (and more 
stringent requirements for developed countries) in 
applying intra-RTA safeguards measures in terms of 
‘serious injury’ test, combined possibly with 
asymmetric obligation for developed countries to 
exclude developing country partners from the 
application of global safeguards (thus right for 
developing countries to apply global safeguards to 
developed countries partners as well); or 
2) In case that an RTA provides the application of 
global safeguards only (i.e. no-intra-RTA 
safeguards is allowed), ensure that asymmetric 
obligation for developed countries to apply higher 
de minimis levels for developing country RTA 
partners; 

AD/CVD Ensure that developed country member of an RTA 
is subject to (possibly asymmetric) obligation not to 
apply AD/CVDs to intra-RTA trade or to apply 
preferentially higher de minimis threshold levels for 
RTA-partner developing countries; that developing 
countries are ensured the right to apply AD/CVDs 
to intra-RTA trade; 

Interpret ORRC to the effect that: 
1)  SDT is applied to allow for certain asymmetry 
in rights and obligations between developing and 
developed countries; 
2) Trade remedies (SG, AD and CVD) are not 
included in the scope of ORRC, thus not required to 
be eliminated on the intra-RTA trade (so as to apply 
them as emergency measures);  
3) Flexibility is provided so that intra-RTA 
application of SG, AD and CVD is ‘permitted but 
not obliged’(so as to allow developed countries to 
exclude developing country partners from the 
application of global/internal safeguards, AD, and 
CVD); 
4) Application of preferentially higher de minimis 
levels for global safeguards, AD and CVD as well 
as the exclusion of RTA partners from the 
application of global safeguards, AD, CVD (by 
developed countries) to be WTO compatible in 
relation to MFN obligation (GATT Article I:1) as 
incorporated in GATT VI, XIX, and ASG, AAD 
and ASCMs;  
 

Standards Ensure that trade-facilitating regional mutual 
recognition agreement of SPS/TBT standards (or 
intensive work programme to that effect) is not 
unduly hampered by the requirement ORC and 
ORRC requirements; 

Interpret ORRC to include only ‘discriminatory and 
unnecessary’ SPS/TBT to be included in the scope 
of ORRC? 

Transitional period (XXIV:5(c) and 1994 Understanding para. 3) 
Ensure that special transitory measures in favour of 
developing countries are protected from challenge 
during the transitional period (in terms of product 
coverage, safeguard measures etc): 

Already permitted under Article XXIV? If not: 
Agree upon an understanding that during the 
transitional period RTAs are deemed ‘interim 
arrangements’ and no requirements for FTAs or 
CUs need not be met. 

Ensure that transitional period longer than 10 years 
is entitled for developing countries. 

Interpret as SDT broadly ‘exceptional cases’ for 
DCs either through (1) or (2): 
1) By creating presumption for ‘exceptional 
circumstances’ when DCs are concerned; or; 
2) By setting percentage share of number of tariff 
lines/trade volume that may be subject to the 
longer-than-10-year transitional period for DCs 
only (or for DDCs also with significantly lower 
rates to measure ‘exceptional circumstances’). 

Ensure sufficiently long transitional period for 
developing countries. 

Define explicitly maximum duration of 15-20 years 
in the case of ‘exceptional circumstances’. 

Ensure that no reverse flexibility (longer-than-10-
year transitional period) to be made admissible to 
developed countries (or under very strict 
conditions).  

Interpret narrowly ‘exceptional circumstances’ and 
clarify ‘full explanation’ requirement for DDCs 
(possibly with fixed criteria in terms of the number 
of tariff lines or trade volume that could be 
subjected to the longer transitional period as noted 
above). 

Interim 
arrangement 

Secure formal recognition of asymmetry in 
transitional period between parties to an RTA? 

Already covered under XXIV: 5(c) and 1994 
Understanding.  
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�Not-on-the-whole-higher-or-more-restrictive� requirement (XXIV:5 (b)) 
Ensure liberal preferential ROO in terms of, inter 
alia, local content requirements: 

Interpret ORC to include preferential ROO and 
subject to review under CRTA to ensure liberal 
regime? 

Rules of origin 

Ensure that RTA is not subject to challenges from 
third countries on the ground of preferential ROO: 

Interpret ORC not to include ROO? 

Standards Ensure that trade-promoting mutual recognition of 
SPS/TBT standards among RTA partners is not 
deemed to constitute increased external barrier. 

Interpret ORC to include only ‘protectionist’ 
SBS/TBT? 
Interpret XXIV:5 to provide exception to SPS/TBT 
in accordance with ‘necessity test’? 

Procedural requirements (XXIV:6 and 7, and 1994 Understanding para.12) 
Compensation 
requirements 
(XXIV: 6) 

Ensure that developing country RTA member is not 
subject to excessive compensation requirement? 

 Only ex post compensation negotiable (in case of 
customs union) required for DCs? 
DCs to be entitled for requesting compensation 
negotiations (XXIV: 6)? 

Notification 
and 
examination 
(XXIV:7) 

Ensure that notification and reporting requirements 
does not incur undue administrative burden to 
developing countries and that CRTA examination 
process duly take into development concern. 

‘Sympathetic consideration’ to be given to 
developing countries; 
Streamlined notification and reporting requirements 
for North–South RTAs. 

Dispute 
settlement 
(1994 
Understanding 
12) 

Ensure that developing countries measures taken in 
pursuance to an RTA are not unduly subject to 
dispute settlement. 

Presumption of GATT-conformity’ for mixed-
RTAs under certain conditions (as a form of 
‘special regard’ for developing countries)? 
‘Moratorium’ from DSU proceedings while 
examination in the CRTA is ongoing? 
A ‘standard of review’ to be applied so that DSB 
does not override decision of CRTA? 
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